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2nd European Scientific Legal Tech Summit: ‘genAI in legal practice - a fundamental rights perspective’, Vienna 26-27 March 2026



Protecting Emotions Against Inferring (and Suspects Against Self-
Incrimination) 

*για παρουσίαση: Georgios Bouchagiar and Paul de Hert, ‘Against self-incrimination in the AI era: Inferred 
emotions seeking for protection’ (European Law Blog, 4 December 2025)  

2nd European Scientific Legal Tech Summit: ‘genAI in legal practice - a fundamental rights perspective’, Vienna 26-27 March 2026
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law enforcement context

Question 2: should they? 

Big promise: effective fight vs crime
(e.g., aware of emotions -> prevent crime that might otherwise occur)

Emotions in criminal law/procedure
≠

conscious vs unconscious emotions

Law enforcement ACCESS to:
- what would otherwise remain hidden in one’s mind 
- what cannot be controlled

 surveillance without blindspots?
 surveillance at the risk of holding people accountable for involuntary mental states? 
 future conduct? (feeling ≠ actual behaviour) => risk being mistreated on the basis of looks (rather than 

conscious actions) or on the basis of what we may (but also may not) do in the future

Plus… humanly invisible?
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Daubert-test:
- testability (can/has evidence be/been tested?)
- peer review and publications; 
- known/potential error rates; 
- acceptance by the relevant scientific community? 

- No consensus on ‘emotion’…
- Unreliability…

 No ground truth
 Accuracy = ‘subjective’ (objective)

… in the absence of an agreed ground truth, error rates would most probably be measured 

against a ‘true’ label that does not reliably exist. This might resemble asking what the error 

rates of a unicorn-detector are…
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… could fail, yet bypass reliability assessments…

non-determinative role in the outcome of the case
corroborating tool 

(Loomis…) 
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Prosecution must prove their case without resort to evidential materials that were collected via 
coercion against the will of the suspect/accused

≠

Evidence that exists independently of the will 

‘real evidence’ (e.g., blood/DNA-testing) ≠ ‘statements’
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‘real evidence’ ≠ ‘statements’

Jalloh?

- drugs, hidden in the suspect’s body
- obtained via forced emetics

ECtHR: existing independently of one’s will… 
 

Jalloh v Germany, Application no 54810/00 (ECtHR, 11 July 2006)



The right against self-incrimination (Europe/United States) 

2nd European Scientific Legal Tech Summit: ‘genAI in legal practice - a fundamental rights perspective’, Vienna 26-27 March 2026

‘real evidence’ ≠ ‘statements’

Jalloh?

- drugs, hidden in the suspect’s body
- obtained via forced emetics

ECtHR: existing independently of one’s will… but: the taking of real evidence may require that suspects 
passively undergo an insignificant interference with bodily integrity (e.g., DNA sample-taking) 
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‘real evidence’ ≠ ‘statements’

Jalloh?

- drugs, hidden in the suspect’s body
- obtained via forced emetics

ECtHR: existing independently of one’s will… but: the taking of real evidence may require that suspects 
passively undergo an insignificant interference with bodily integrity (e.g., DNA sample-taking); and, 
even where active participation is needed, such active involvement is aimed at getting materials created 
by the physical modus operandi of the body (e.g., urine). 

 

Jalloh v Germany, Application no 54810/00 (ECtHR, 11 July 2006)
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‘real evidence’ ≠ ‘statements’

Jalloh?

- drugs, hidden in the suspect’s body
- obtained via forced emetics

ECtHR: existing independently of one’s will… but: the taking of real evidence may require that suspects 
passively undergo an insignificant interference with bodily integrity (e.g., DNA sample-taking); and, 
even where active participation is needed, such active involvement is aimed at getting materials created 
by the physical modus operandi of the body (e.g., urine). This may be significantly different from forced 
emetics that may result in a heavier interference with bodily integrity (forced emetics can demand the 
use of a tube through the nose to provoke a reaction in the body)

 

Jalloh v Germany, Application no 54810/00 (ECtHR, 11 July 2006)
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‘real evidence’ ≠ ‘statements’

Jalloh?
 

violation: 
- nature/degree of compulsion (seriously interfering with physical/mental integrity)

- weight of the public interest (securing conviction for drug-selling on a rather small scale)
- punishment of the crime (suspended prison sentence/probation)

- procedural safeguards (a legal basis protecting against health-related risks)
- role evidence played in decision-making (drugs collected via forced emetics played a determinative 

role in conviction)

Jalloh v Germany, Application no 54810/00 (ECtHR, 11 July 2006)
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Fifth Amendment to the US Constitution protects suspects from having to testify, where such a testimony 
may result in self-incrimination.

intent…
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‘Testimonial’: statements explicitly/implicitly revealing knowledge or thoughts  
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intent… ‘physical’ is not protected (e.g., blood samples, fingerprints, handwriting etc)  

‘real evidence’ ≠ ‘statements’
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such transferring
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‘Compelled’: involuntary communications (e.g., obtained via coercion)
‘Incriminating’: possible exposure to criminal liability (like prosecution)
‘Testimonial’: statements explicitly/implicitly revealing knowledge or thoughts  

Fifth Amendment to the US Constitution protects suspects from having to testify, where such a testimony 
may result in self-incrimination.

not merely impart information from body/mind
≠
actively/deliberately transfer that information and exercise control over 
such transferring (United States v Brown, United States Court of Appeals, District of 
Columbia Circuit, No 23-3074; decided on 17 January 2025)
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Compelling suspect to unlock cell-phone via biometrics:  
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finger that can unlock the device (active/deliberate action and control) 

United States v Brown, United States Court of Appeals, District of 
Columbia Circuit, No 23-3074; decided on 17 January 2025
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Compelling suspect to unlock cell-phone via biometrics:  
- police asking the suspect to unlock the device, by demanding her/him to use her/his mind to choose the right 

finger that can unlock the device (active/deliberate action and control): where the suspect uses her/his mind 
(engaging in a cognitive task) to select the correct finger / PROTECTED 

United States v Brown, United States Court of Appeals, District of 
Columbia Circuit, No 23-3074; decided on 17 January 2025
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Compelling suspect to unlock cell-phone via biometrics:  
- police asking the suspect to unlock the device, by demanding her/him to use her/his mind to choose the right 

finger that can unlock the device (active/deliberate action and control): where the suspect uses her/his mind 
(engaging in a cognitive task) to select the correct finger / PROTECTED

- police forcibly placing the suspect’s finger on the device to unlock it (passive/no control) 

United States v Brown, United States Court of Appeals, District of 
Columbia Circuit, No 23-3074; decided on 17 January 2025
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Compelling suspect to unlock cell-phone via biometrics:  
- police asking the suspect to unlock the device, by demanding her/him to use her/his mind to choose the right 

finger that can unlock the device (active/deliberate action and control): where the suspect uses her/his mind 
(engaging in a cognitive task) to select the correct finger / PROTECTED

- police forcibly placing the suspect’s finger on the device to unlock it (passive/no control): the placing of 
biometric data by force could fall outside the scope of protection / NOT PROTECTED

United States v Brown, United States Court of Appeals, District of 
Columbia Circuit, No 23-3074; decided on 17 January 2025



The right against self-incrimination (Europe/United States) 

2nd European Scientific Legal Tech Summit: ‘genAI in legal practice - a fundamental rights perspective’, Vienna 26-27 March 2026



The right against self-incrimination (Europe/United States) 

2nd European Scientific Legal Tech Summit: ‘genAI in legal practice - a fundamental rights perspective’, Vienna 26-27 March 2026

real/physical ≠ statements 



The right against self-incrimination (Europe/United States) 

2nd European Scientific Legal Tech Summit: ‘genAI in legal practice - a fundamental rights perspective’, Vienna 26-27 March 2026

real/physical ≠ statements 

input = physical (e.g., biometrics) 



The right against self-incrimination (Europe/United States) 

2nd European Scientific Legal Tech Summit: ‘genAI in legal practice - a fundamental rights perspective’, Vienna 26-27 March 2026

real/physical ≠ statements 

input = physical (e.g., biometrics)
≠

output = claim on emotion (e.g., fear)



The right against self-incrimination (Europe/United States) 

2nd European Scientific Legal Tech Summit: ‘genAI in legal practice - a fundamental rights perspective’, Vienna 26-27 March 2026

real/physical ≠ statements 

input = physical (e.g., biometrics)
≠

output = claim on emotion (e.g., fear)

Physical evidence is what it is… 
e.g., DNA is our genetic code, fingerprints are patterns of our 

fingers etc 



The right against self-incrimination (Europe/United States) 

2nd European Scientific Legal Tech Summit: ‘genAI in legal practice - a fundamental rights perspective’, Vienna 26-27 March 2026

real/physical ≠ statements 

input = physical (e.g., biometrics)
≠

output = claim on emotion (e.g., fear)

Physical evidence is what it is… 
e.g., DNA is our genetic code, fingerprints are patterns of our 

fingers etc
≠

facial or other observable data do not directly equal to 
emotions 
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real/physical ≠ statements 

input = physical (e.g., biometrics)
≠

output = claim on emotion (e.g., fear)

Physical evidence is what it is… 
e.g., DNA is our genetic code, fingerprints are patterns of our 

fingers etc
≠

facial or other observable data do not directly equal to 
emotions 

(they require the interpretation step) 
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The right against self-incrimination (Europe/United States) 

2nd European Scientific Legal Tech Summit: ‘genAI in legal practice - a fundamental rights perspective’, Vienna 26-27 March 2026

EU

independent of the will? 

- one cannot ‘will’ herself to feel/not to feel (especially, unconscious)

Jalloh

  

Jalloh v Germany, Application no 54810/00 (ECtHR, 11 July 2006)
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EU

independent of the will? 

- one cannot ‘will’ herself to feel/not to feel (especially, unconscious)

Jalloh

- normal operation of the body (no serious physical/mental interference)
  

Jalloh v Germany, Application no 54810/00 (ECtHR, 11 July 2006)
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EU

independent of the will? 

- one cannot ‘will’ herself to feel/not to feel (especially, unconscious)

Jalloh

- normal operation of the body (no serious physical/mental interference)
 

- could escape protection, if: 
▪ minor interference  

▪ justified by the public interest
▪ procedural safeguards 
▪ non-determinative role

Jalloh v Germany, Application no 54810/00 (ECtHR, 11 July 2006)
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US
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US

protectable as revealed mental states coming from one’s mind (like thoughts)… 

BUT

Brown 
United States v Brown, United States Court of Appeals, District of Columbia Circuit, No 23-3074; decided on 17 January 2025

active/deliberate transferring of information?
control over that transferring?

unlike testimonial evidence (e.g., one can choose whether to speak)
- cannot always choose whether to feel (especially, unconscious)

- automatic emotions may be hardly controllable
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can escape protection

… even if they were granted protection…

ex post (by analogy with related case law) after the 
materialisation of the risk –and the harm

 ‘inferred emotions’ as a new category of 
protected communications?  
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and mental elements: muscle tension, sweating and other ‘physical sensations’; interpretations, attention shifts or other ‘thoughts’; urging to flee 
or other impulses to act (‘action tendencies’); or actual observable actions, like facial expressions and other ‘behaviours’ (i.e., actual manifestations: 
e.g., one feels angry and, thus, has the tendency to lash out; but instead chooses to behave calmly) (…) 

- These ‘changes’ can be ‘coordinated’, in the sense that emotions are not just random collections of changes: e.g., fear can make one’s body, 
thoughts and behaviour all align toward dealing with a threat (…)

- Thereafter, ‘emotion-inferring’ refers to the processing of observable data (like facial expressions) with the goal of interpreting these data 
and, ultimately, attributing mental states (emotions) to them (…) While observable data can be ‘physical’, the interpretation step crosses 
from physical manifestation to ‘mental’ state attribution (…)
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➢ Threats: increased for unconscious states of mind (uncontrolled/unknown by/to the suspect) 
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Γιώργος Μπουχάγιαρ 
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